
Seve San F~cisco Bay A~soci~tion
Environmental Defens~

N~r~ R~urc~ Defea~ Co~
~e Bay

Fd~s of the ~ver
M~ Audu~n Sod~

~Id~n ~t¢ ~du~n Sod~

Su~d~ Fo~da~on
En~om~ Law Fo~on

~h 3, 1998

Lester Snow
CALFED Bay-Delta Program
1416 Ninth Stree~
Sacramento, CA 95814

1~: BDAC Work Group Assurances Proposal

Dear Lester:

"I’nis looter contains the comments of the Environmental Water Caucus representatives
listed bg[ow with regm’d to: (I) the current draf~ assurmces proposal and (2) the draft assurances
research project. We consider assurances to be central to the succ.css of’the entire CALFED
~ff’ort. In our view, the dra~ proposel fai/s to sddress many. criticaI issues, par~ic.~Iariy with
regacd to the ecosystem r~rtoration element of the CALFED program. This letter reiterates and
expands upon commeats made by EWC members ~tt the assurances work group for the past nine
momhs.

I DRAFT ECOSYSTEM I~STORATION ASSURANCES ])RO1)OSAL.

The current "assurances" proposal (the December 1997 and Fd)mary 1998 it~ations)is a
skel~on, purporting to outline a comprehensive package covering at1 asps’is of’the CM..FF~
program.. Notwithstanding ¢he laudable effo~s of CALFED staff’and the work group, the draft
falls substantially short olios task and fails to provide a framework for an a.~urances program. It
is instead, as indicated at the work group meeting on February 24, an implememation strategy.
Implementing the C,~LFED program is not the same thing as attempting to provide "assurances"
that the program will meet its obje~ves.

The staff and work group have identified the major assurance issues around the ~cosystem.."
restoration element -- in particular the concern that legal assurances t~d to break down giv(m
sufficient time and political pressure. However, the proposal does not seriously grapple with thes~
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issues and provides lit’tle hnsight into how they .,night be resolved: How can water necessary for
ecosystem restoration be guazameed? How can we entre t~t operations will not ¢or~ct w~
or ca~s~ harm to species and h~itats? To what extent can sufl~c.’~ent funding for restoration be
~u~-~teed? What remedies are available in the event that :he program is not adcquat~y
h’apl~’aented? The current draft does not ~:Idress these hard questions.

We recognize that ~bsolute guarantees that the CALFED program will achieve all of its
promises under a11 circumstances may not be ar, aJnabl~. N~vertheless, .the purpose o£ an
"assurances" package is to set forth meehm’dsms that provide a kigh degre~ of confidence that
program’s ~ubstantiv¢ goals will be met. It should be a strategy that attempts to assure outcomes.
The distincxion betw~n mereby implementing a plan and provi "ding assurances of meeting program
objective.s is a critical one - particularly for the ecosystem restoration element wkich will rely on .
thousands of discretionary decisions ova" a long period of time. It ls easy to imagine the ERPP
bring "h’nplernent.~d" with little ecosystem recovery actually OCmUTing -- one need only look at
the Columbi~ l~dver experience discussed below. Mere implementation of a plan, wi~out regard
to exp~-cted t~rforman¢¢, is far less likely to result in ac,hievement of the plan’s objectives than an
assurance strategy that is focused on performance.

S~rikingly, although it lists "tooIs" and "management st,’ucture, s" and "guideLines," the
current dear faits to se~ forth the basic assurance mrcha~.isms necessary to guarantee that the
ecosystem restoruion element of the CALFED proposaJ will be irnptememt~d so as to ac.lfieve its
goals.

For example, under the Ecosystem Restoration sectic.~ the draft indicates *.hat there will
b¢ some son of HCP. But what does this have to do with "assuring" that the EP,.PP will be
appropriately impl~men~ed? A Habitat Consawation Plan under the ESA is ~t mitigation measur~
allowing for harm to species or habitats by some kind of human, activity. It is an assurance
mechanism for a development interest tha~ its operations will not be d~sturbed by "surprises." It
may or may not be linke~l with actual prote~xion of habitats or recovery, of species. Conversely,
"assurances" th~ endangered species in the CALFED study ar~ wilI enjoy f~il recovery and
long-term sustainabitiry axe: (1) ~e continued gxistenc~ and enforcement ofth~ f~iexal ESA and
the state C~ESA; (2) lis6_ng of jeopardized species in the Bay-DrltR system; and (3) suffidrnfly
aggcssive re,,storation end r~,~very strategies.

Another example of the proposal’s focus on implementation hnstead of assurances is the
limited discussion about funding. Althougl~, there is agreement that funding is a key element of.the
assurances necessary for the ecosystem program, the dra~ fails to make this point and mer¢ly
identifies currently existing pots of money ~d recommends merging them. How does zbJs
"assure" that sufficient funds will L~ available to carry om the ERPP?
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We r~ommend that the assurance proposai be revis~l to hnclude the follow~n8:

As~ranc~ Mechanisms t’or the Ecosystem P-,estoradon F.lernent

I. Strong EI~P with measurable performance standards
2. Le-~a/mandate~s) to ~x:hieve performance standards
3. Institution dedicated to program L, nplem~tadon with ~f~ciem authod~
4. Water

6. E,,~brcernent of’baseline environmemal statutes
7. Physical constraints on new water devdopmemt facilities
8. Controls on water project operations
9. P~.kages of other program dements to the progress of the ecosystem dement
10. Remedies

Some of these assurances have been discussed at length in the work group, such as the
establishment of a new institution. Some are the province of other work groups, such aa t.he
development of the ERPP and performance measures. Other elements have not yet received the
serious attention required to formulate a viable assurance package for the ecosystem program. In
our view, the "assurances" discussion requires clear articula6on or’the ten assurance mechanisms
listed above, and further requires specific proposals for purdag such assurances into place.

The single assurance mechanism that has be~n addressed in substantia! detail is the
proposal for a new instizution to oversee the restoration program. We agree that this is R
necessary and even critical dement of the package; but it is not, as the dra~ seems to ~uggest, a
sufficient one. The establishment of a new institution to implement the ERPP is not in itself a
guarantee that the prograan will be adequately implemented.

Our specific comments and recommendations are below.

I. Strong lgR1~P/Conservation Strat _egy with Performance Standards

The assurance challenge with regard to ecosystem restoration is .~,vo-sided:

(a) Ensure that appropriate restoration occurs: and
(b) Ensure that facilities creates no new ecological harm.

Thus, on the one hand, CALFED must craft a program to restore natural functions, habitats and
species that have been radically altered, degraded and depIeted over a long period of time. On the
other hand, it must simultaneously craft a program to avoid (or mitigate) new harm to these
resources that may be caused by water facilities (and other CALFED program elemerrts). In our .:
flew, these tasks -- affirmative restoration and impact mitigation - are one and the same and
should be part 0fa fully, integrated, self-mitigating restoration plan.
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However, until recently, CALFED seemed to be mov~.ng toward an approach that
addre~e~l the ~ativ~ restoration program (the ERPP) and the in,.pa~ mitigation program (the
HCP) as som~vhat distinct. CALFED is now moving toward a comprehensive "conservation
strategy" bringing these two p~spectives together in a single program. While we have not s~en
this new strategy, we concur with the ~.nitial description provided to EWC that the mitigation
responsibilities should be built upon, and b~ additive to, the aJ~armative restoration program. We
will refrain from offering any other comment until the conservatioit strat.~5, has been made
awailable for revie~v. In 8~eral, however, this appears to be a more productive approach to the
interdependent issues of restoration/recovery and mitigation.

A prerequisite for satis~ctory ~ological recovery and protection is a high quality plan.
Our comments on the dear ERPP h~,ve been provided previously to CALF]~D and we will not
re’pear them h~e. The sufficiency of the plan’s implementation cannot be gauged without
me~mingful performance standards. The assurances packz~e should be structured to ensure the
achi~ccmerrr of substantive performance standards for the ~cosy~e,m r~storafion plan.

The dear assurances proposal does not refl~t the ¢ortsiderable discussion and agreement
within the Ecosystem Restoration Work Group about the need for cleat performance standards as
parr of the ERPP. While the establishment or’such standards is beyond the scope o~the"
assuran~s work group, it is cssend~l that th~ are part of the ERPP. Su~e,,ss should be measured
by improvements in the h~.Ith of’the ~cosys~em. If the EKPP (and th~ adaptive managem~,-,nt
program ~ p~xticulax) guaramees only ~Iml money and effort will be.expc"nded, but f.ails to ld~ntS£-y
the environmemal improvernenzs tha~ must be accomplished, the e~cacy ofth= entire program
in question.

Pexf’ormanc~ should be defined by. a c~mbination oftha ERPP "i~rformance obj~¢ives"
and a s~ of ecological indicators that are expected to be achieved in a sp~ified ~[tne fi’ame.
These obje~ves and indicators should include defined numerical ranges. Time frames for
achieving differing objectives will necessarily vary. among objectives and indica~or~. We
recommend that time frames be assigned according to the amount of time that experts
will elapse before the system shows a measurable respons~ to the restoration act.ions.
ommple, it may be useful to dctrrmin~ which prrtbrmanc~ measures are capable of d~ting
chan~ges at the rwo-ye.ar, five-year, ten-ye.ar, and twenty-year intervals from the time the ERPP
impla’n~atation begh,.s. Where performance measures ar~ not being m~, the assurances package
should provide for r~rnedial action ~dthin a time certain.

We recommend tha¢ the ~cosyst~m plane.stablish measurable performance obj~m.ives that
can serve as the focus for the asstn’ances proposal. It may. be useful ~o convene an int~-work
group committee (�~;osyscem restoration and assurances) to develop a sp~..’ific proposal wkh
regard to performance measures. An analogous eft’on should be undertaken for each oftha
common prog~ans.

2. I..~_a~ Mandates) To Achier© Performance Ob_{ectiv~
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Me.~sur~ble performance standards for the eco~’~em progr~.~n will not be self-ex~-uting it"
they ~re ~Lrnply part or" ~ l)laanin8 document. Achievin~ the~e ~tanda.rd~ mu~t be a central p~-t
the mandate ofwhat~er institution is tasked to h-nplement she ERI~P. Acld~’ement of the
ecosystem performance ~¢andards must ~lao be linked to the provi~on of other CALF~D beaefit~.
(Se= "ph~sing/li~es" b~low.) Such ¯ mandate can come in rrmny forms -- from
in an informal agreement between existi~_g 0.genc~es or par~ of the legal dire~-tive from strut= and
feder~l agencies to ~ new ir~itution. We believe thlt whatever sgencies or institutions cm’ty out
t.he ~R~P, their obligation to ~tternpt to achi~ve the performanc.~ standm’ds should come in
form of’a legislative dir~----tJve to ensure the highest degree of cor~dence that they will be
~chiev~l. (See "rem~tie~" below.)

Having made this recommendation it i$ not our proposat (or our intern) that the
implementing ins~imtions be locked into an irrevocable se*, of rigid legis/afive enactments. We
believe that it is entirely possible to cr~ legislation establishing thet the am~inment of the
performance objectives ~s a legal r~quisit¢ while providing substantial flevdbility for de~ng with
contingencies and the v~gaz~es inherent in an adaptive management .~tuation. However, withouf
~ substantial ¢ommiunent ~o the attainment of the performance objectives for ecosystem
restoration in some form, it cannot be sa~d with any cor~dence that implementation of the
ecosystem program can be "assured," let alone guaranzeed.

The ~ proposal touches on the issue of comm.itmem to h’npl.emenfation of*he
CALFED programs in the "progrmn-wide assurances" section. The dra~ explores only two
options -- an int’orrnal agreement modded ai~er the Bay-Delta Accord and m implementation
plm~. We have previously commented t.hat the Accord mode[ is not easily transferred from a
relatively limited set or" agreements to a massive program with thousands of assurance and
implementation issues and detaJ~-~. WI-dle an implementation plan is a more flex~ble ~oo[ for
devising ~ s~rategy and identifying issues for resolution, such a plan does not constirate a mandate
or commitanent to implewnem.

In addition to se~6ng forth an implementation strategy, we recommend that the ~surances
package explore a range of options ~vailable for formalizing a mandate to achieve the ecosystem
l~rforrrmnce objectives described above, including spedfically federal end state legislation.

3. lm_nlemenl~tioll Institution

This is the one element of the assurances packag~ that has received considerable analysis
in the work group. Our commgms address: (I) need for a new institution; (2) scope of
authority; (3) powers; (4) type of institution; (5) governance; and (6) inde1~nderrf review.

Need for a New Institution. The draft appropriately identifies a range of institutional
alternatives. In our view, thee is little question that some .type of new insfitution~l arrm~gement is
essential ~fthe ecosystem restoration program ~s to hav~ m-~y change of suc.ce~s for at
reasons. ~, as in other pro’is of the country, the current high/y degraded state of’the B~,y-Delta
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estuary has been caused in part by the fragmented syztem of jurisdiction over the a.ffe,.~ed region
and its natural resources. "Coordinating" ~tmong more than ~t dozen ~ate and federal agencies is
never going to be as e, flScient or effective as simpIy eonsotidating responsibility for implemeating
the program in a single place. S~ond, the job calls for a regJonaI entity rather than a purely state
or federal one. ~ the type of authority required to adequately implement the ecosystem
program transcends the current jurisdictional boundaries of’ any one existing agency.

Scope of Authority_ The draft states that a new entity would have respoasibiliW t’or
kmplementing the ERPP and managing envirormaenta! water. In addition, the implementing
institution should have a m~jor rote in gov~L, tg the operation:; of the sxate and federal water
projects, at least insofar as peterrtial corrects with the ec.osy~tem and the EKPP are concerned.
(See "controls on project operations" below.)

Powers of the Institution. A weak institution vAthout real power to can3, out its job
would be unacceptable. Yet the c’atrent draft fails tc identi~" how the new entity would procure
either the funds or water n~,essary to carry out the ecosystem program. (See "funding" and
"water" below.) In addition, although various assurance proposal dra~ have ieferred in passing
to the ~bility of the entity to acquire~ ar, d bold water dgtrts, this concept ha~ not been thoroughly
examined in the assurance proposals to date. California does not yet recogAize a right to irlstream
flows other than through the transfer provisions of the Water Code. This is a limited and
awkward devic~ on which to premise ~he enth’e ab;.liry of an institution to acquire environmental
water. The draft also implies that the entity wouid obtain an appropriative right to newly
d~,,eloped water. We recommend.=d that the drat~ be revised to include a substanti!l analysis of
the options avdlable for a new entiW to hold long-term fights to environmental water, including
the establishrn~t of an instream water fight.

Public~?.,-iv~:e !n._,r~’itu_tion. The dra& assumes that a new insti’mtion would be a public
agency. This may ultimately prove to be the most effective model, but we recommend that the
draft be revised to explore other options as well, ir, cludhng quasi-public entities ~eh as a public
corporation or private entities such as a non-profit or a wast. These institutions have certain
advantages over public agencies that at the reD" least should be aired for public discussion.

~. The draft posits a governing structure for a new institution limited to the
CALFED agencies. This is troubling for several reasons. F~t, it represerrts a significant
imbalanc~ in the broader program. If the water.project operators are going to govern the
ecosystem recovery program, they. the ecosystem managers should govern the operation oftb, e
water projects. S_¢c,9.~, while it will be d~cult to remove politic!l influences from the governing
body of the eeosy~em entity, this organization should be run by individuals devoted to the
mandate of ecosystem restoration and recovery to the maximum extent possible. This may
include agency represematives, but it may also include non-goverrtmental individuals as well.
lndeed, if there is an overall CALFED supervisin8 body (as has been proposed), it may not be
necessary or desirable to hsve any goverr.a’nental representation on the governing board. We
recommend ~hat the draft be revised to reflect a .,-¢ng,e ofgo-,’ernance optionn for a new institution
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~nclud~g a board dominated by those w~th an ~colog~cal ofienmtiom.

Independem Revi_ew. Ongoing scientific judgment must be exercised: (I) to overse~ the
efficacy of the adaptive management in achieving the performance standards; (2) to interpret the
quantit-tive data (e.g., what does it mean when some indicators go up and others go down?); and
(3) to recommend changes in ERPP performance standards and indicators based on new scientii~c
understanding. The judgrnerrt required for these tasks must come fi’om an independent science
body to avoid polidcization of what must be ~ swict .Iy sciew2fic exercise. For this reason, we
concur with the recommendation of the ecosystem restoration work group that such a panel be
formed as part of the new insdtutio~ and that it be chm’ged with respons~iIiw for at least the
tasks listed ~bove, and to provide an annu~ assessment of the EKPP’s progress in ~chievir, g the
performance standards.

Water for the environment is a eentra! dement in assuring the effective and success~l
implementation of the ERPP. However, the draR assurance proposal makes ikttle effort to address
how to assure the requisite environmental water. Moreover, it appears to ~dopt a very limit~l and
wholly inadequate view .o£the water tt~t w;.ll be necessary for restoration purposes identifying
only the need for new supplies to meet unspecified "minimum flow standards.’’1 The draR
assumes that any other water needed for envirorumental purposes will be obtained exclusively
through water markets. Finally, it assumes that funding will be available to purchase such water
and that the implementing entity will be have the appropriate authofiW to hold such water.

As discussed above, a key omission fi’om the draft proposal is discussion of how the
implementing entity ~ hold water fights or otherwise control the availability or’water for the
environment. Tlae importance of’this issue cannot be overstated, parzicularly in light of’the
immens~ difficulties in implementing the CVPL, k mandate to dedicate 800,000 acre-feet of CV’P
water to the environment. Regardless of the merits of that dispute, it is clear that assigning water
to the environmcm involves a host of complex issues.

While we agree that there is substantial merit to exploring the potential of a vigorous
water transfer market, this option alone -- without guaranteed baseline flows -- is unlikely to be
su~cient to assure that warm" for the environment will be available when and where and in the
quantities necessary to futlyimplement the ERPP and m~t the appropriate performance
standards. The proposal should discuss the potential and the limits of’water transfers to provide
the requisite environmental water and the extent to which such reliance is an appropriate

1 This is in part a problem ha the ERPP itself which fails to provide an analysis of the
flows d~-rned e~sential to achieve restoration. We have previously commented on the inadequate :
discussion offlows in the draR ERPP. For purposes of’developing an assurances proposal, it
must b~ assumed that ~vironmcma/water is pan of the mix and the task for this portion of the
EIS/R. is to ensure that such water -- in whatever quantity -- is available for the environment.

7
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We r~cornmend that the assurance proposal address the non-market provision of
envifonmerrtal water so that adequate baseline flows can be assured. Appropriate mechanisms in
tlds regard include, but are not limited to: (I) water quality standards and accompanying water
rights; ~.nd (2) assignment of CVP and/or SWP water to the L~R.PP implementing entity..

Even a brief’review o£the drm~t hadicates that one oft.he central aswarance mechanisms for
the ecosystem program is a ste~tdy, prot~ted stream of landing. Vir~ualIy the entire program
hangs on the ~b~ity of the implem~yating ~nCity -- whatever it is -- to spend large amounts of’
discrt~ionary fund on restoration proje~-’ts, on research, on monkorin$, and p~rhaps most
importantly in water" markets. Ye~ the-assurance proposal cont,~ns virtually no analysis oft.his
issue norsrithstand~ng our having raised it on many occasions. Reliance on the capddousness o£
state and federal appropriatiOnS is not an "assurance" o£ any kind. W~le some ~nds have b~n
procured u~ough ~e bonds and ~¢r~ authorizations, they ar~ by no means cerrahn. The
f’ederal appropriation was somewhat over 50% of’ the authorization for fiscal year 1998 and
appropriations in future years are enth-ely uncertain. Prcposition 204 funds are highly contingent
on a political process and thex~ is substantial question about whether such funds will ever become
available.

We re~ommend that the dear be revised to analyze ftmc~g sc~,narios for each of the
pro~ el~mems, e,g., re~mce on ~ fed~al md ~ate appropHafiom, user f~s, ~.O. bonds,
~c., ~om ~ ~surm~ ~r~i~ ~d ~sess ~e emit to w~ch ~nd~g for the
pm~ ~ or c~ot ~ "~s~.~

6. Enforcem¢llt of Baseline Environmental Statutes

The draR ~ssurances proposal does not address the issue of the ~nvironment~d regulatory
baseline or its relationship to the question of how to assure the success of the ecosystem
r~toration element of the CALFED plan. As we have said on many occasions, maintenance of
the environmental baseline is an e~ential assurance for the CALLED progratn. In our view, this
baseline includes environmental protection statutes that evdst and ale eaforceable in the absence of
the CALFED effort including but not lL, nited to the federal Clean Water A~ (and ks state
analogue the Porter-Colo!~ne AcQ, federal and state endangered species statutes, the CVPIA~ and
safe dr~king water statutes.

Thes~ laws establish requir~nents for water qua[iv/standards, dedicate a specified amount
of CVP water for environmental use, establish funds for habitat restoration and water acquisition,
and provide safety-net protections for Sl:~’~ that have been severely stressed. The CALFED

. program can succeed only if this basic bedrock is in place and functioning. For example, full.
implementation of legally defensible CWA water quality standards is fundamental to assuring the
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success of the ERPP.: Ensuring the integrity of the environmental baseline is particularly critical
in light o£recent efforts to erode that foundation. These efforts include but are not limited to:O)
amendments to the ESA~ (2) cuts to the CVPIA restoration fund; and (3) proposals to weaken
current wa~r quadity standards.

The most potent assurance mechanism zvailable to protect endangered species in the
CALF~D planning area woldd be federal and state listing of those spedes curremiy eligible under
the legal standard, such as spring run Chinook salmon, longfin smelt, Sacramento spIi~ail and
others.~ Such listings would ele,,-aze the ~ttention given to the ecosystem functions and habitats
relevmt to ~he continued survival of those species in both the ERPP and th~ devdoping
consecration str~egy. Listing also pro~ides the public vdth legal options in the ~vent that the
ERPP and conservation str~tegie~ fakl to perform as required. (Sea "remedies" bdow.)

The other advantage, from an assurmces perspective, of listing jeopardized Bay-Delta
species is tlmt such listings must be tzken into grater account in the operation ofwatex projects,
and other facilities, that can adversely aE’ec~ the ecosyst~n restoration �ffort. If the ERPP and
conservation strategy are well-designed and fully integrated with the water reliability, and other
CALYED progr~n elements, t.ha actions necessary ~o restore habitat and to avoid further or new
harm ~o such species will be in place. Of course~ this outcome may occur even without the added
~petus ofn~w listings; nevertheless, ~h~s legal incentive makes th~ likelihood of the plan’s
sui~ciency ~at much ~reater.

In our view, the currmqt proposal does not does not come close to assuring that
oper~tionai criteria for reservoirs and ¢onvey~r, ce f~Rities ,;~II survive a~ intended, and we are
skeptical that such crizeria can be fully "~sured’" over th~ long term~ For exampM, storage
constructed ostensibly for the limited purpos~ of captu&ng "stu’plus wa~er" in vexy w~t years is
likeJy over th’ne to be empl!yed to divert ~,~" more water out o£ rivers a~.d streams necessary for
environmental health. Ther~ is no legal arrangement or agrec~aent that will not break down given
sufficient police1 pressure over time.

The assurance proposal has touched on this issue at various points but ha~ not really

: ih’ior versions of the a.ssurar, ce dear have included the proposal that the imegrity of the
water qua2ity standards could be assured by an agreement for the water projects to "indemnify"
the en~Aronmental eath~ with w~ter and’or money k~’water quality standards are relaxed. The
stares of this proposal in the current dr~ff is unclear. Moreover, considez~ble additional detail is
required to flesh out this concept.

~ Spring run salmon is a candidate species under the state endangered species statute and
has recently been proposed for li~n8 under the- federa! law. Federal listing petitions for longfin
smelt, Sacrmmento sp|ittail and other Delta dependant species are pending.
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m,~lyzed its implications for the devdopment of*he prderred alternative. We recommend that
the assurances proposal be revis¢d to ~¢amine: (I) the extent to which the operation of new
facilities can be "assured," particularly using a system of ~tomatic defaults (see "phasing and
linkages" below); and (2) whether the ~surance i~ues inherent in physical limits on new facilities
are appropriately considered in the development of th© preferred altcrative

8. _Controls on Pro_leer Ooerations

As discussed ~bove, the ecosystem res’tor~tion objectives can b, ~.~ured oniy through a
two-pronged approach that weds aiY2rmative restoration actions with protections against harm
that could be caused by new program elements, water proje~ operatiom in particular. A key
a.~urance m~harfism must inelud, comrols over the ~torage and conv~,~aace components of the
state and federal water projects. The assurance work group has addres.~fl this issue in a iLmited
fashion and has in the peat proposed specLCying the operational rules for fadlities in bond
language. The current dr~ proposal does not include controls on project operations as an
a~surance mechanism for the eco~tema program.

~ our view, such controls m’e key to a succesff-aI EP, PP and cormervation strategy. Such
controls can ta&e severa! forr~:

Eix~ a basic "ecosystern-fi’iendly" operations plan ~hould be cr~ed the: establishes
pro*,ection o~" natural proce~e~, fimctions, habitats and specie~ as a key ~’a~or in project
operations.

f~2ag, the current "Ops Group" ~d "No Name Croup" should be replaced by an~v
committee to oversee operations and address conflicts between the E1~P/conservadon strategy
implementation and project operations as they occur. The new environmental entity should
convene t~s committee.

Third, ~ indicated above (see "governance’), ifth, environmental authority is to be
governed in pm by water user/development ~terests, the govenalmc¢ str~cture for the federal and
state water projects should be revamped to include substantial control by environmental interests.
It is essential that the assurance package provide a basic level ofpsrity in the governance of the "
water mermgement and ecosystem restoration authoriti~.

We recommend that the zasuraaces proposal b, revised to ~xplore the~ three
recommendations.

9. Phasinu and Linka~e~

The current phasing plan does Little more than estabLish ¯ schedule for implementation. It.-
does not function as m~ assurance mechanism weaving together the various commitments of the ’
CALFED program in a mutually dependant mariner. We recommend that the phasing plan be

10
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revised in accordance with the f’ollowin8 principle:

A. h-reversible commitmems benefitting one group should be linked to hTeversible
commkrn~ts that benefit others. For exampM, fianding end permitting for a specLfic n~,v storage
facility ~houid be iinked to deed restrictions prot~kng a certah~ amount of‘previously unprotec:ted
habitat from Mt~-native u~es. To explore appropriate tinkanges m~d cr~ a phasing plan that is
more than a ~¢hedule, it would be u~’M to lay out each piec~ of*he performance package
(Lncluding performance standards for each of" the common programs) and determine at least the
following:

(1) What is the time flame for completion of this impk~n~ntation ta~k?.
(2) Are there any interim milestones that will be completed in, 1�.¢s time?
(3) How reversibM is this pi~c~ ofth, solution?

Other issues wit1 be relevant to dds analysis a~ wall.

B. The pha~g program should tie ~nooth imp!ementation of componema that can be
disrupted to the benefits of~dl parties. For example, if’the ecosystem .’-t~toration program
depends upon a f’anctioning water ma~kc¢ and the ability to transport purchased water, then ~om¢
si~nificant componem of water user supp[y also should be d~ndam upon the a fimctioning wa~e.r
market and the abili~ to transport purchased water. In ~.his way ~e ternptation$ of parties to
undermine the advances o~ diE’cram program elements may be lessened.

C. Ensure that blocking implementation o£any portion of*he CALFED package is not in
the interest o£ ~’~y party. A ~tem 0f"mmu~y assured delta.tits" should be built into the
implecnenration strategy ~o that failure to achieve *.he results specified in the l:m~ormance package
in the ~pec~fied time flame would have known consequences that at, les, rash’able to all parties
than a~hieving such results. As currently proposal, there appears to be no barrier to one paxt of"
the program proc~cfing even" i£ others are ~ymied. For example, what would occur if federal and
se.ate $overnments re~fu~ to implement or f!~nd portions of the EP--PP? The current proposal does
not appear to limit the ability o£water u~er benefits to 8o forward in vach a ~ituation. Mechanisms
must be put into place that make all program elements inter-dependant, particularly with regard to
program funding.

D. Pro’tide "certainty" t~ parties in a mariner inver~ly proportional to the elapsed time.
For example, a "no surprises" policy that ;.s Limited in ~cope and application might be appropriate
during a five year parried for certain ~ctions, but the commitments included would become less
certain at the ten, fifteen and twenty year points.

tL To th, exterrt that much or" the ~mrance package is ba~¢d on institutional fixes, these
should be put into place before other comrrfitme~ts are fulfilled. The ¢urrertt phasing plan seems
to move in this direction calling for legislation prior to the corwtruction of new ~ilitie,.
How~,er, ~� discussed above, default mechanisms m’e required to ensure that in~itutions are ~Lly
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functioning and funded before major new facilities are constructed.

We are all hopeful that CALFED sucx, eeds, that the Progriu, n staff devdops a long-term
plan acceptable to all constituencies, that the plan is fhfty funded and implemented, and that all of
the pieces move forward togrther in .ha,"mony. Nevertheiess, it is essential that the public have
remedies available to it if all oth~ assurances s~rategies fail. Tiffs is particularly true for the
ecosystem program which is inherently d¢pendant upon thousands o~" discretionary,, scdons, and
contains a high degree of uncertainty.

Remedies can include existing tools such as oitizen enforcement under the ESA if the plans
fail to protect listed species (this is why it is key that a!1 �ligible species are listed). However, new
remedies shouki be made available as well. For example, we should consider enabling leg~ action
in the event that the ERPP/cons,~’~.-. cation strategy performance standards are not met or if projects
violate the terms of the operating rules, intended to bendit the environment.

We re, alize thai such proposals are likely to be controversial. Nevertheless, we bdieve that
the sygem must contain fail-safes to discourage defaults in progra:n expe~carior.s ~s well ~ to
provide relief. Such measures can be cr~ed in a Limited way that makes them a,,-ailable ordy
when the circumstances warrant. We recommend that the draR assurance proposaJ be revised to
address the issue of’remedies.

H DRAFT ASSURANCES RESEARCH REPORT

The dr~ report is a very useful document and long overdue in the CALFED pro~ess.
Many in the conservation community have requested that the agencies take a hard look at how
ecosystem CoRflicts have been addressed in other parts of’the country. In addition to the case
studi~s contained in the report, we recommend that CALFED look at the operation of’the Exxon
Vitlde, z Restoration Trust Fund and the programmatic difficulties that have been faced by the
salmon recovery program in the Columbia River Basin. The Columbia River offers the most
disturbing paralleI to the Bay-Delta conundrum because over the last decade or so abom $1 biIlion
has been spent on a salmon program that is now widely admitted to be a faiture. We offer two
recommendations for expansion and revision to the report.

A. Put Lessons In Context

The primary flaw in the draft is tha~ k does not draw clear distinctions between, or
parallels to, the Bay-Delta situation in each of the case studies. This limits the extent to which
lessons can be taken from these other programs. For example~ based on the information provided,
the Everglades seems ~o provide the closest problem analog to the Bay-De2ta of the thcee
situations described, while the Chesapeake appears to be the most distinct.
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The Everglades involves, roughly, long-term de~’ad~tion of’a large r~tural resource
c~used lacgely by certain a~ricultural practices and government w~ter projects th~ produce
important social and economic benefits regionally at the expease of radical changes in ecosystem
fimctions. It ~Iso involves contentious ~a~kehoiders, a history oflkig~fion, md federal ~nd state
political and legislative at~tion before the parties were able to come together in an implementation
mode.

By contra~, the problems confronting the Chesapeake do not appear to ha~e been as
divisive -- there seern~ to have be~n a high de~ree of consensus among the players regarding the
value and drgency of protecting the natural resources at issue and no single economic or
goven-an~ntal interest that was invested in a set of practices inherendy in cong.ict with such
prof.:don. T~e largest probl~n fac.~d by the ChesaI:~e example is int~r-s~t¢ coordination - a
~’actor that does not exist in the Bay-Ddta scenario.

This is not to say that th~ lessons from the Chesape~ce or Columbia River Gorge case
studies are not h’nportant - they cleerly ~re. HowevBr, tools and approaches that have worked in
one place rn~y have a great deal to do with the poHtical/e~onornic/resource landscape rather than
merits intrinsic to those tools and approaches. Analysis of this kind is lacldng in the report.

B, Look at the Columbia River Salmon Recovery Programs

We strongly recommend broaderfing the report to consider wha¢ can be le, amed fi’om the
effort to address Columbia River salmon issues. This effort seems to contain the closest set of
probl~’ns - both ¢cologically and institutionally -- to those faced h the Bey-Ddta situation. In
addition, as a multi-year, multi-billion dollar effort aimed at restoring salmon, it has critical lessons
to teach. The parallels are gri.kL-ng; in 1987, the parties established a "fish doubling" goal for
theres!!yes andfish populations actually declined. Most of the other efforts aimed at establishing
self-sustaining populations ofanadromous fish in the region have fallan wildly short of’ their goals
as well. The primary culprits appear to be:

(I) lack of good rcc.ovcry planning;
(2) dispersed authority, largdy in the hands of dam operators; and
(3) reluctance to make major changes that would aff~t traditional watrr users.

It is essential that we understand what went wrong and what, ifanyrking, has gone we!l in
the Columbia system and that we put those lessons h’~o practice in crafting the assurance package
for CALFED.
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